
IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA

NEWNAN DIVISION JUN 3 Zg
JA
gy. ~ er

EMERGENCY MOTION FOR APPOINTMENT
OF A RECEIVER AND FOR INJUNCTIVE

RELIEF AND MEMORANDUM OF LAW IN SUPPORT

1. INTRODUCTION

Plaintiff Bank of America, N.A . ("Plaintiff’) files this emergency motion for
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BANK OF AMERICA, N.A., in its )
capacity as collateral and administrative ) e
agent for certain financial institutions }
as Lenders, )

Plaintiff, )

}

v. ) CIVIL ACTION FILE

FLY-MARTS, INC.,

Defendant. )

the appointment of a receiver and the issuance of related injunctive relief as

described in the Verified Complaint for Damages, Appointment of Receiver, and

Injunctive Relief ("Complaint") filed contemporaneously herewith . At issue is the

preservation, control and operation of certain property which is subject to security

interests and liens granted to Plaintiff, for the benefit of certain financial
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institutions, to secure obligations owed by the Defendant Ply-Marts, Inc . ("Ply-

Marts") that exceed $25 million . Importantly, Ply-Marts has clearly, irrevocably

and unambiguously consented in writing to the appointment of a receiver as

requested by Plaintiff. In addition, because Ply-Marts is unable to protect and

preserve the collateral securing Plaintiffs claims against Ply-Marts and because

such collateral is dissipating and being lost, Plaintiff seeks the appointment of a

receiver to protect and preserve such collateral and requests that the Court grant

injunctive relief in aid of the receiver performing his fiduciary obligations .

11. FACTUAL BACKGROUND’

Ply-Marts is engaged in the business of selling and distributing for

commercial and residential construction various building supply products in

Georgia, South Carolina and North Carolina .

Plaintiff, as agent for the various financial institutions party from time to

time to such agreement (collectively, the "Lenders"), Ply-Marts and Four Corners

Realty, LLC, a Georgia limited liability company ("Four Corners"), are parties to

that certain Amended- and Restated Loan and Security Agreement dated January

24, 2006 (as any time amended, modified, restated or supplemented, the "Loan

1 The facts alleged herein are supported by the Complaint, which has been
verified and has the effect of an affidavit in support of this Motion . The documents
described herein are attached to the complaint as exhibits .

-2-



936505 _1

Agreement"), pursuant to which Lenders have made certain revolving credit loans

to ply-Marts and certain term loans to Four Corners .

To secure the payment and performance of the Obligations under (and as

defined in) the Loan Agreement, Ply-Marts granted to Plaintiff, for the benefit of

Secured Parties (as such term is defined in the Loan Agreement), a first priority

continuing security interest in and lien upon all or substantially all of Ply-Marts’

assets, including, without limitation, all accounts, supporting obligations, goods,

inventory, equipment, instruments, chattel paper, documents, general intangibles,

deposit accounts, investment property, books and records, and all products and

proceeds of any of the foregoing (collectively, and as more particularly defined in

the Loan Agreement, the "Ply-Marts Collateral") . Plaintiff perfected its security

interests in and liens upon the Ply-Marts Collateral by, among other things, filing a

UCC-1 financing statement in the State of Georgia, naming Ply-Marts as debtor

and Plaintiff as secured party, and describing the Ply-Marts Collateral .

To secure payment of the Four Corners Obligations (as defined in the Loan

Agreement), Ply-Marts executed that certain Limited Guaranty Agreement dated

January 24, 2006 (as at any time amended, modified, restated or supplemented, the

"Initial Ply-Marts Guaranty"), in favor of Plaintiff, as agent for Lenders, pursuant

to which Ply-Marts unconditionally and absolutely guaranteed the due and
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punctual payment, performance and discharge of certain of the Obligations of Four

Corners to Plaintiff or any Lender .

In December of 2007, at the request of Ply-Marts and Four Corners, the

Loan Agreement was amended. Pursuant to that certain Third Amendment to

Amended and Restated Loan and Security Agreement dated December 5, 2007 (the

"Third Amendment"), among Ply-Marts, Four Corners, Plaintiff, as agent for

Lenders, and Lenders, certain provisions of the Loan Agreement were amended as

set forth in the Third Amendment . As a condition to Plaintiffs and Lenders’

execution of the Third Amendment, and to induce Plaintiff and Lenders to execute

the Third Amendment, Ply-Marts executed and delivered to Plaintiff that certain

Amended and Restated Continuing Guaranty Agreement dated December 5, 2007

(as at any time amended, modified, restated or supplemented, the "Restated Ply-

Marts Guaranty"), in favor of Plaintiff, as agent for Lenders, pursuant to which

Ply-Marts unconditionally and absolutely guaranteed payment, performance and

discharge of all of the Obligations of Four Corners to Plaintiff and Lenders .

Among other amendments to the Loan Agreement effected by the Third

Amendment, the parties amended the Loan Agreement to provide that the Ply-

Marts Collateral secures payment and perform, of all of the Obligations of Ply-
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Marts and Four Corners under (and as defined in) the Loan Agreement to Plaintiff

and Lenders .

In the fall and winter of 2007, Ply-Marts experienced significant financial

difficulties, and by no later than early 2008, Events of Default under (and as

defined in) the Loan Agreement had occurred . As of March 7, 2008, Events of

Default existed under the Loan Documents (as such term is defined in the Loan

Agreement) by virtue of the following : (i) Ply-Marts’ failure to receive, on or

before December 31, 2007, the proceeds of the Supplemental Subordinated Debt

(as defined in the Third Amendment) on the terms required by Section 10 .1 .14 of

the Loan Agreement, including Ply-Marts’ failure to receive $300,000 of such

proceeds due on December 31, 2007, under the Third Amendment, and Ply-Marts’

delivery of Supplemental Subordinated Shareholder Notes having a maturity date

earlier than December 4, 2010 ; (ii) Ply-Marts’ and Four Corners’ failure to deliver

to Plaintiff unaudited financial statements of Ply-Marts and Four Corners for the

month ended December 31, 2007, on or before January 30, 2008, as required by

Section 10 . 1 .3 of the Loan Agreement ; (iii) Ply-Marts’ and Four Corners’ failure to

deliver to Plaintiff unqualified audited financial statements of Ply-Marts and Four

Corners for their Fiscal Year last ended, on or before 120 days after the close of

such Fiscal Year, as required by Section 10.1 .3 of the Loan Agreement; (iv) Ply-
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Marts’ and Four Corners’ failure to maintain a Fixed Charge Coverage Ratio-

Consolidated (as defined in the Loan Agreement) of at least 0 .42 to 1 .00 for the

two month period ended December 31, 2007, as required by Section 10 .3 of the

Loan Agreement ; (v) Four Corners’ purported guaranty of indebtedness owed by

Ply-Marts to Guardian Building Products Distribution, Inc ., in violation of Section

10 .2.3 of the Loan Agreement; (vi) the default by Four Corners with respect to

indebtedness in excess of $500,000 in violation of Section 12 .1 .6 of the Loan

Agreement; and (vii) the reduction in the principal amount of subordinated Debt

owed by Ply-Marts to H. Randolph Mahaffey in the amount of $435,000 by offset

in violation of the terms of the Shareholder Subordination Agreement and Section

10.2 .6 of the Loan Agreement .

Upon the occurrence of these Events of Default, Ply-Marts and Four Corners

requested (i) that Plaintiff and Lenders forbear from exercising rights and remedies

available to Plaintiff and Lenders under the Loan Documents as a result of these

Events of Default to afford Ply-Marts and Four Corners an opportunity to

reorganize their affairs and to pay the indebtedness owing to Plaintiff and Lenders

and (ii) that during this period of forbearance the Lenders continue to make loans

to Ply-Marts and Four Corners.
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Plaintiff and Lenders agreed, subject to the terms and conditions set forth in

that certain Forbearance Agreement dated March 7, 2008 (as at any time amended,

modified, restated or supplemented, the "Forbearance Agreement"), among Ply-

Marts, Four Corners, Plaintiff and Lenders, to forbear from exercising rights and

remedies available to them as result of the Events of Default and to continue

making loans to Ply-Marts and Four Corners, in the sole and absolute discretion of

Lenders, in accordance with the Loan Agreement and the Forbearance Agreement .

In the Forbearance Agreement, Ply-Marts and Four Corners acknowledged

that Events of Default had occurred and were continuing and acknowledged and

agreed that, as a result, Plaintiff, for the benefit of Lenders, was entitled to exercise

its rights and remedies under the Loan Documents and applicable law .

After the execution of the Forbearance Agreement, Ply-Marts and Four

Corners informed Plaintiff and Lenders that Ply-Marts and Four Corners would be

unable to satisfy the Forbearance Condition (as such term is defined in the

Forbearance Agreement) set forth in Section 4(k)(iv) of the Forbearance

Agreement due to Ply-Marts’ and Four Corners’ failure to obtain, on or before April

30, 2008, either (a) a letter of intent signed by Ply-Marts, Four Corners and a third

person that is preparedd to consummate, and financially capable of consummating, a

purchase of the business or assets of Ply-Marts and Four Corners for cash
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consideration (net of closing costs, taxes, prorations and investment advisor fees

and expenses), payable at closing, of not less than the amount provided in the

Forbearance Agreement; or (b) a commitment for certain substantial cash

contributions to Ply-Marts and Four Corners, to be contributed on or before May

30, 2008, on terms and subject to conditions satisfactory to Plaintiff and Lenders .

The Forbearance Termination Date under (and as defined in) the Forbearance

Agreement occurred on or about April 30, 2008, as a result of Ply-Marts’ failure to

satisfy certain conditions to forbearance by Plaintiff . Plaintiffs and Lenders’

agreement to forbear under the Forbearance Agreement has terminated, and

Plaintiff and Lenders are entitled to exercise all rights and remedies available to

them under the Loan Documents and applicable law as a consequence of an Event

of Default .

On or about June 3, 2008, a payment default occurred under the Loan

Agreement as a result of the failure of Four Corners to pay a full installment of

principal with respect to the Term Loan (as defined in the Loan Agreement) as and

when such installment became due and payable to Lenders . On June 20, 2008,

Plaintiff delivered a written notice of default and acceleration to Ply-Marts .

Unfortunately, the market for building supplies has deteriorated significantly

as a result of the severe and ongoing downturn in the commercial and residential
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construction industry generally . Ply-Marts’ sales of building supplies have dropped

precipitously . Due primarily to this significant drop in sales, Ply-Marts has been

experiencing significant cash flow and liquidity problems . The overall financial

condition of Ply-Marts has weakened significantly over the last several months,

and within the past few weeks, Ply-Marts has commenced an orderly wind-down

and liquidation of its lumber products business .

Under Section 12 .3 .2 of the Loan Agreement, upon an Event of Default,

Plaintiff has the right to obtain the appointment of a receiver, without notice of any

kind whatsoever, to take possession of the Ply-Marts Collateral and to exercise

such rights and powers as the court appointing such receiver shall confer upon such

receiver. Ply-Marts’ financial problems have intensified and accelerated to the

point that there is danger that Plaintiffs property interests in the Ply-Marts

Collateral will be irreparably harmed . While Ply-Marts has indicated that it has

received several expressions of interest from potential buyers of all or partt of the

assets and businesses of Ply-Marts as a going concern, unless a receiver is

appointed, there is danger that such assets may continue to deteriorate to the point

that buyers lose interest, thereby resulting in an irreversible loss of value that may

otherwise have been available to Plaintiff, Lenders and other stakeholders .
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III. ARGUMENT AND CITATIONS

A. Plaintiff is entitled to the appointment of a rece iver as a matter of

enforcement of a written contract, without regard to equitable

principles . , .

Federal law governs the appointment of receivers in diversity cases as well

as in cases involving federal questions . National Partnership Investment

Corporation v . National Housing Development Corporation, 153 F .3d 1289 (11th

Cir . 1998). In addition to the equitable grounds for the appointment of a receiver

discussed in more detail below, federal courts have recognized that "the existence

of an express contractual right to appointment of a receiver, coupled with ’adequate

prima facie evidence of a default,’ can be sufficient to warrant such an

appointment" of a receiver . Garden Homes, Inc . v. United . States, 207 F .2d 459,

459-60 (1st Cir . 1953) (receiver appointed to manage and collect collateral

proceeds based upon contractual consent and defaults) . See, e .g . , Pioneer Capital

Corp . v. Environamics Corp., 2003 WL 345349 (D. Me. 2003) (contractual consent

to receiver in loan agreement and prima facie evidence of default was sufficient to

warrant appointment of receiver) . This approach is consistent with the approach

employed by state courts, which generally enforce contractual agreements to the

appointment of a receiver. See, L.&., Lemans Assocs. v. Lemans A ts ., 268 Ga .

396, 489 S.E .2d 831 (1997) (loan documents stating that rights "shall be
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enforceable by specific performances, injunction, or other equitable remedy"

provided sufficient contractual basis to appoint a receiver) .

In this instance, the Loan Agreement could not be more clear . Ply-Marts

agreed in the Loan Agreement that, upon an Event of Default, Plaintiff was entitled

to "the appointment of a receiver, without notice of any kind whatsoever, to take

possession of the Collateral and to exercise such rights and powers as the court

appointing such receiver shall confer upon such receiver ." (Loan Agreement at

� 12.3 .1(e)) . In the Forbearance Agreement and in other written agreements, Ply-

Marts has expressly acknowledged that multiple Events of Default under (and as

defined in) the Loan Agreement exist and that Plaintiff is entitled to exercise its

rights and remedies as a result of such Events of Default . (Forbearance Agreement

at � 2(d)) In summary, Plaintiff bargained for (and made loans to Ply-Marts in

reliance upon) an unequivocal, unconditional contractual right to have a receiver

appointed for Ply-Marts and the Ply-Marts Collateral, and this contractual

agreement of Ply-Marts should be enforced as written .

B. Even if Ply-Marts had not consented, Plaintiff is entitled to the

appointment of a receiver .

Even assuming that Ply-Marts has not already consented to the appointment

of a receiver, Plaintiff still is entitled to appointment of a receiver under the

circumstances of this case . In situations in which no consent to the appointment of
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a receiver exists, federal courts considering a request for appointment of a receiver

have looked at a range of factors, including the following :

� fraudulent conduct a the part of the defendant . See Burnite Coal

Briquette Co . v. Rigs, 274 U .S . 208, 212, 47 S. Ct. 578, 579 L. Ed .

1002 (1927);

imminent danger that property will be lost or squandered . See Gordon

v . Washington, 295 U .S . 30, 37-39, 55 S . Ct. 584, 588-89, 79 L. Ed .

1282 (1935); Garden Homes, Inc . v . United States, 200 F .2d 299, 301

(1st Cir. 1952) ;

� the inadequacy of available legal remedies . See Leighton v. One

William St. Fund Inc ., 343 F.2d 565, 568 (2d Cir . 1965) ;

o the probability that harm to the plaintiff by denial of the appointment
would be greater than the injury to the parties opposing appointment .

See Mintzer, 263 F.2d 823 (3rd Cir . 1959) ;

� the plaintiffs probable success in the action and the possibility of
irreparable injury to his interests in the property . See Bookout v . First

Nat . Mortgage & Discount Co ., 514 F .2d 757, 758 (5th Cir . 1975) ;

� whether the interests of the plaintiff and others sought to be protected
will in fact be well served by the receivership. See Commodity

Futures, 481 F .Supp. 438, 441 (D .C . Mass . 1979) .

See generally, Consolidated Rail Corp. v. Fore River R . Co ., 861 F .2d 322, 326-

327 (1st Cir . 1988) ; Brookout v. First Nat’l . Mortgage & Discount Co ., 514 F .2d

757 (5th Cir. 1975) (former Fifth Circuit affirms appointment of receiver for

collateral of secured creditor) .

"Although there is no precise formula for determining when a receiver may

be appointed, factors typically warranting appointment are a valid claim by the
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party seeking the appointment; the probability that fraudulent conduct has occurred

or will occur to frustrate that claim ; imminent danger that property will be

concealed, lost, or diminished in value; inadequacy of legal remedies ; lack of a less

drastic equitable remedy; and likelihood that appointing the receiver will do more

good than harm ." Aviation Supply Corp. v. R.S .B .I . Aerospace, Inc., 999 F.2d 314,

316-17 (8th Cir . 1993) . Over the past few weeks, Ply-Marts frequently has been

in danger of not being able to pay payroll and insurance and being forced to shut

down as a result . Without the appointment of a receiver, Ply-Marts will be unable

to complete the orderly wind-down and controlled disposition of its assets that has

begun, may be forced to stop operating altogether, will likely descend into a

disorderly and chaotic state, and will suffer waste and loss of value as a result .

Plaintiff has no effective legal remedy if the Ply-Marts Collateral is allowed to

dissipate ; a judgment against Ply-Marts will provide little relief to Plaintiff if the

assets that may be available to satisfy Plaintiffs claims have been lost, spent, or

dissipated. In summary, these facts provide ample evidence to support the

appointment of a receiver .

C. Pla intiff is Entitled to an Injunction in Aid of the

Receivership _

To assist the receiver in the performance of his duties and to ensure the

effectiveness of the receivership order, Plaintiff also respectfully requests the entry
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of injunctive relief pursuant to Rule 65 of the Federal Rules of Civil Procedure in

aid of the receivership. The Complaint and the facts of this case demonstrate

convincingly that there is a substantial likelihood of success by Plaintiff on the

merits of its claim, that there is a substantial likelihood of irreparable harm or

injury to Plaintiff, and that Plaintiff has no adequate remedy at law . The injunctive

relief requested supplements the powers granted to the receiver . Accordingly,

Plaintiff respectfully requests that the Court enter the Proposed Order in

substantially the form attached to the Complaint .

IV. REQUEST FOR IMMEDIATE HEARING

For the reasons stated herein, Plaintiff respectfully requests an immediate or

expedited hearing on this motion pursuant to Rule 65 of the Federal Rules of Civil

Procedure and Rule 7 .2(B) of the Local Rules for the Northern District of Georgia.

V. CONSOLIDATED MOTION AND MEMORANDUM OF LAW

For purposes of Rule 7 .1 of the Local Rules for the Northern District of

Georgia, Plaintiff respectfully requests the Court to treat this pleading both as a

motion and as a memorandum of law in support thereof .
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VI. CONCLUSION

For the above-stated reasons, Plaintiff respectfully requests the entry of the

Proposed Order in substantially the form attached to the Complaint .

Respectfully submitted, this 20th day of June, 2008.

PARKER, HUDSON, RAINER & DOBBS LLP
Attorneys for Plaintiff Bank of America, N .A.

By :
C,Edward Dobbs
Georgia Bar No. 223450
James S. Rankin, Jr .
Georgia Bar No. 594620

1500 Marquis Two Tower
28 5 Peachtree Center Avenue, NE
Atlanta, Georgia 30303
(404) 523-5300
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CERTIFICATE OF COMPLIANCE

Pursuant to LR 7 .1(D), the undersigned counsel hereby certifies that the

foregoing pleading has been prepared in Times New Roman 14 point, one of the

fonts and points approved by LR 5 .1(B) .

Respectfully submitted, this 20th day of June, 2008 .

PARKER, HUDSON, RAINER & DOBBS LLP
Attorneys for Plaintiff Bank of America, N .A.

,C/.Edward Dobbs
~C7eorgia Bar No . 223450
James S . Rankin, Jr .
Georgia Bar No. 594620

1500 Marquis ’two Tower
285 Peachtree Center Avenue NE
Atlanta, Georgia 30303
(404) 523-5300
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on June 20, 2008, a true and correct
copy of the foregoing EMERGENCY MOTION FOR APPOINTMENT OF A
RECEIVER AND FOR INJUNCTIVE RELIEF AND MEMORANDUM OF
LAW IN SUPPORT was served upon counsel for Defendant by facsimile
transmission and electronic mail as follows :

Gary W. Marsh, Esq.

J. Michael Levengood, Esq .
McKENNA LONG & ALDRIDGE LLP
303 Peachtree Street, NE, Suite 5300
Atlanta, GA 30308
(404) 527-4198 (fax)
gmarsh@mckennalang .com
mlevengood@mckennalong.com

This 20th day of June, 2008 .

..
0

dames S . Rankin, Jr .
Georgia Bar No. 594620
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