
IN THE UNITED STATES DISTRICT COURT ~ ~~ ~~~~ a~~
NORTHERN DISTRICT OF GEORGIA

NEWNAN DIVISION

BANK OF AMERICA, N.A., in its )

capacity as collateral and admin istrat ive )

agent for certain financial institut ions }

as Lenders, }
}

Plaintiff, )

V. ~: .3
PLY-MARTS, INC., )

Defendant. }

..5F
CTIW#tq

-~JTC
?M.

Statement of Parties, Jurisdiction, and Venu e

1 . Plaintiff is a national banking association with its corporate

Corporate Center, Charlotte, North Carolina .
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VERIFIED COMPLAINT FOR DAMAGES,
APPOINTMENT OF A RECEIVER, AND INJUNCTIVE RELIEF

COMES NOW Bank of America, N .A. ("Plaintiff’) and, for its Verified

Complaint against the Defendant Ply-Marts, Inc . ("Ply-Marts"), respectfully states

and shows the Court as follows :

headquarters and designated main office at 100 N . Tryon Street, Bank of America
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2 . Ply-Marts is a Georgia corporation that has multiple locations within

the State of Georgia and leases a premises located at 545 Corinth Road, Newnan,

Georgia .

3 . Ply-Marts may be served by service upon its registered agent, Richard

H. Andre, at 127 Peachtree Street, N.E., Suite 700, Atlanta, Georgia 30303 .

4. This Court has personal jurisdiction over Ply-Marts .

5 . Venue is proper in this Court pursuant to 28 U .S .C. � 1391 .

6. This Court has subject matter jurisdiction pursuant to 28 U .S.C. �

1332 on the grounds that this civil action constitutes a controversy between

citizens of different states and the amount in controversy exceeds $75,000 .

Statement of Material Facts

7 . Ply-Marts is engaged in the business of selling and distributing for

commercial and residential construction various building supply products in

Georgia, South Carolina and North Carolina .

8 . Plaintiff, as agent for the various financial institutions party from time

to time to such agreement (collectively, the "Lenders"), Ply-Marts and Four

Corners Realty, LLC, a Georgia limited liability company ("Four Corners"), are

parties to that certain Amended and Restated Loan and Security Agreement dated

January 24, 2006 (as any time amended, modified, restated or supplemented, the

"Loan Agreement"), pursuant to which Lenders have made certain revolving credit
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loans to Ply-Marts and certain term loans to Four Corners . True and correct copies

of the Loan Agreement and the first two amendments to the Loan Agreement are

attached hereto and incorporated herein by reference as composite Exhibit A .

9 . To secure the payment and performance of the Obligations under (and

as defined in) the Loan Agreement, Ply-Marts granted to Plaintiff, for the benefit

of the Secured Parties (as such term is defined in the Loan Agreement), a first

priority continuing security interest in and lien upon all or substantially all of Ply-

Marts’ assets, including, without limitation, all accounts, supporting obligations,

goods, inventory, equipment, instruments, chattel paper, documents, general

intangibles, deposit accounts, investment property, books and records, and all

products and proceeds of any of the foregoing (collectively, and as more

particularly defined in the Loan Agreement, the "Ply-Marts Collateral") . Plaintiff

perfected its security interests in and liens upon the Ply-Marts Collateral by, among

other things, filing a UCC-1 financing statement in the State of Georgia, naming

Ply-Marts as debtor and Plaintiff as secured party, and describing the Ply-Marts

Collateral .

10. The Loan Agreement permits Ply-Marts to request and to obtain

letters of credit as part of the lending facility provided by Plaintiff and Lenders .

After the occurrence of an Event of Default (as defined in the Loan Agreement),

Section 2.3 .3 of the Loan Agreement requires Ply-Marts to pay to Plaintiff, as cash
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collateral, an amount equal to 105% of the face amount of all then-outstanding

undrawn letters of credit .

11 . To secure the payment and performance of the Four Comers

Obligations under (and as defined in) the Loan Agreement, Four Corners granted

to Plaintiff, for the benefit of Secured Parties, a first priority lien upon the Four

Corners Mortgaged Property (as such term is defined in the Loan Agreement) and

the other Collateral (as such term is defined in the Loan Agreement) owned by

Four Corners . Four Comers duly executed and delivered, and Plaintiff recorded,

the Mortgages (as such term is defined in the Loan Agreement) to perfect

Plaintiffs liens upon the Four Corners Mortgaged Property .

12. To further secure payment of the Four Corners Obligations, Ply-Marts

executed that certain Limited Guaranty Agreement dated January 24, 2006 (as at

any time amended, modified, restated or supplemented, the "Initial Ply-Marts

Guaranty"), in favor of Plaintiff, as agent for Lenders, pursuant to which Ply-Marts

unconditionally and absolutely guaranteed the due and punctual payment,

performance and discharge of certain of the Obligations of Four Corners to

Plaintiff or any Lender. A true and correct copy of the Initial Ply-Marts Guaranty is

attached hereto and is incorporated herein by reference as Exhibit B .

13 . In December of 2007, at the request of Ply-Marts and Four Corners,

the Loan Agreement was amended . Pursuant to that certain Third Amendment to
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Amended and Restated Loan and Security Agreement dated December 5, 2007 (the

"Third Amendment"), among Ply-Marts, Four Corners, Plaintiff, as agent for

Lenders, and Lenders, certain provisions of the Loan Agreement were amended as

set forth in the Third Amendment. A true and correct copy of the Third

Amendment is attached hereto and is incorporated herein by reference as Exhibit

C .

14. As a condition to Plaintiffs and Lenders’ execution of the Third

Amendment, and to induce Plaintiff and Lenders to execute the Third Amendment,

Ply-Marts executed and delivered to Plaintiff that certain Amended and Restated

Continuing Guaranty Agreement dated December 5, 2007 (as at any time amended,

modified, restated or supplemented, the "Restated Ply-Marts Guaranty"), in favor

of Plaintiff, as agent for Lenders, pursuant to which Ply-Marts unconditionally and

absolutely guaranteed payment, performance and discharge of all of the

Obligations of Four Corners to Plaintiff and Lenders . A true and correct copy of

the Restated Ply-Marts Guaranty is attached hereto and is incorporated herein by

reference as Exhibit D .

15 . As a further condition to Plaintiffs and Lenders’ execution of the

Third Amendment, and to further induce Plaintiff and Lenders to execute the Third

Amendment, Four Corners executed a certain Continuing Guaranty Agreement

dated December 5, 2007 (as at any time amended, modified, restated or

-5-



833959_7

supplemented, the "Four Corners Guaranty"), in favor of Plaintiff, as agent for

Lenders, pursuant to which Four Corners unconditionally and absolutely

guaranteed payment, performance and discharge of all of the Obligations of Ply-

Marts to Plaintiff and Lenders .

16 . Among other amendments to the Loan Agreement effected by the

Third Amendment, the parties amended the Loan Agreement to provide that the

Ply-Marts Collateral secures payment and performance of all of the Obligations of

Ply-Marts and Four Corners under (and as defined in) the Loan Agreement to

Plaintiff and Lenders.

17 . In addition, Four Corners executed and delivered, and Plaintiff

recorded, amendments to the Mortgages, pursuant to which, among other things,

the Four Corners Mortgaged Property secures payment and performance of all of

Four Corners’ obligations under the Four Corners Guaranty .

18 . In the fall and winter of 2007, Ply-Marts experienced significant

financial difficulties, and by no later than early 2008, Events of Default under (and

as defined in) the Loan Agreement had occurred .

19 . As of March 7, 2008, Events of Default existed under the Loan

Documents (as such term is defined in the Loan Agreement) by virtue of the

following: (i) Ply-Marts’ failure to receive, on or before December 31, 2007, the

proceeds of the Supplemental Subordinated Debt (as defined in the Third
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Amendment) on the terms required by Section 10 .1 .14 of the Loan Agreement,

including Ply-Marts’ failure to receive $300,000 of such proceeds due on

December 31, 2007, under the Third Amendment, and Ply-Marts’ delivery of

Supplemental Subordinated Shareholder Notes having a maturity date earlier than

December 4, 2010; (ii) Ply-Marts’ and Four Corners’ failure to deliver to Plaintiff

unaudited financial statements of Ply-Marts and Four Corners for the month ended

December 31, 2007, on or before January 30, 2008, as required by Section 10 .1 .3

of the Loan Agreement; (iii) Ply-Marts’ and Four Corners’ failure to deliver to

Plaintiff unqualified audited financial statements of Ply-Marts and Four Corners

for their Fiscal Year last ended, on or before 120 days after the close of such Fiscal

Year, as required by Section 10 .1 .3 of the Loan Agreement; (iv) Ply-Marts’ and

Four Corners’ failure to maintain a Fixed Charge Coverage Ratio-Consolidated (as

defined in the Loan Agreement) of at least 0 .42 to 1 .00 for the two month period

ended December 31, 2007, as required by Section 10 .3 of the Loan Agreement ; (v)

Four Corners’ purported guaranty of indebtedness owed by Ply-Marts to Guardian

Building Products Distribution, Inc ., in violation of Section 10 .2 .3 of the Loan

Agreement; (vi) the default by Four Corners with respect to indebtedness in excess

of $500,000 in violation of Section 12 .1 .6 of the Loan Agreement ; and (vii) the

reduction in the principal amount of Subordinated Debt owed by Ply-Marts to H .

Randolph Mahaffey in the amount of $435,000 by offset in violation of the terms

-7-



-8-

933959_7

of the Shareholder Subordination Agreement and Section 10.2 .6 of the Loan

Agreement .

20 . Upon the occurrence of these Events of Default, Ply-Marts and Four

Comers requested (i) that Plaintiff and Lenders forbear from exercising rights and

remedies available to Plaintiff and Lenders under the Loan Documents as a result

of these Events of Default to afford Ply-Marts and Four Corners an opportunity to

reorganize their affairs and to pay the indebtedness owing to Plaintiff and Lenders

and (ii) that during this period of forbearance the Lenders continue to make loans

to Ply-Marts and Four Corners.

21 . Plaintiff and Lenders agreed, subject to the terms and conditions set

forth in that certain Forbearance Agreement dated March 7, 2008 (as at any time

amended, modified, restated or supplemented, the "Forbearance Agreement"),

among Ply-Marts, Four Corners, Plaintiff and Lenders, to forbear from exercising

rights and remedies available to them as result of the Events of Default and to

continue making loans to Ply-Marts and Four Corners, in the sole and absolute

discretion of Lenders, in accordance with the Loan Agreement and the Forbearance

Agreement. A true and correct copy of the Forbearance Agreement is attached

hereto and is incorporated herein by reference as Exhibit E .

22 . In the Forbearance Agreement, Ply-Marts and Four Corners

acknowledged that Events of Default had occurred and were continuing and
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acknowledged and agreed that, as a result, Plaintiff, for the benefit of Lenders, was

entitled to exercise its rights and remedies under the Loan Documents and

applicable law .

23 . After the execution of the Forbearance Agreement, Ply-Marts and

Four Corners informed Plaintiff and Lenders that Ply-Marts and Four Corners

would be unable to satisfy the Forbearance Condition (as such term is defined in

the Forbearance Agreement) set forth in Section 4(k)(iv) of the Forbearance

Agreement due to Ply-Marts’ and Four Corners’ failure to obtain, on or before April

30, 2008, either (a) a letter of intent signed by Ply-Marts, Four Corners and a third

person that is prepared to consummate, and financially capable of consummating, a

purchase of the business or assets of Ply-Marts and Four Corners for cash

consideration (net of closing costs, taxes, prorations and investment advisor fees

and expenses), payable at closing, of not less than the amount provided in the

Forbearance Agreement ; or (b) a commitment for certain substantial cash

contributions to Ply-Marts and Four Corners, to be contributed on or before May

30, 2008, on terms and subject to conditions satisfactory to Plaintiff and Lenders .

24. The Forbearance Termination Date under (and as defined in) the

Forbearance Agreement occurred on or about April 30, 2008, as a result of Ply-

Marts’ failure to satisfy certain conditions to forbearance by Plaintiff. Plaintiffs

and Lenders’ agreement to forbear under the Forbearance Agreement has
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terminated, and Plaintiff and Lenders are entitled to exercise all rights and

remedies available to them under the Loan Documents and applicable law as a

consequence of an Event of Default .

25 . On or about June 3, 2008, a payment default occurred under the Loan

Agreement as a result of the failure of Four Corners to pay a full installment of

principal with respect to the Term Loan (as defined in the Loan Agreement) as and

when such installment became due and payable to Lenders .

26. On June 20, 2008, Plaintiff delivered a written notice of default and

acceleration to Ply-Marts, a true and correct copy of which is attached hereto as

Exhibit F (the "Default Letter") . The Default Letter was received by Ply-Marts .

27 . As of the close of business on June 19, 2008, (i) there was one

undrawn, unexpired letter of credit (the "LC") outstanding under the Loan

Agreement in the face amount of $1,799,731, (ii) the outstanding principal balance

of loans and undrawn letters of credit in respect of which Ply-Marts is primarily

liable totaled approximately $9,579,536, and (iii) the unpaid principal balance of

the term loan to Four Corners totaled approximately $17,722,289 . In the Default

Letter, among other things, Plaintiff demanded that Ply-Marts "Cash Collateralize,"

or remit 105% of the face amount of the LC to Plaintiff as cash collateral to secure

Ply-Marts’ contingent reimbursement obligations with respect to the LC, as

required by Section 2 .3 .3 of the Loan Agreement .

_10-



8339597

28. Absent the granting of the relief requested in this Complaint, Ply-

Marts and Four Corners will not be able to accomplish what they intended to

accomplish under the Forbearance Agreement ; namely, to reorganize their affairs

so that they can pay the Obligations owing to Plaintiff and Lenders under the Loan

Documents .

29. The market for building supplies has deteriorated significantly as a

result of the severe and ongoing downturn in the commercial and residential

construction industry generally . Ply-Marts’ sales of building supplies have dropped

precipitously . Due primarily to this significant drop in sales, Ply-Marts has been

experiencing significant cash flow and liquidity problems . The overall financial

condition of Ply-Marts has weakened significantly over the last several months,

and within the past few weeks, Ply-Marts has commenced an orderly wind-down

and liquidation of its lumber products business .

30. Under Section 12.3 .2 of the Loan Agreement, upon an Event of

Default, Plaintiff has the right to obtain the appointment of a receiver, without

notice of any kind whatsoever, to take possession of the Ply-Marts Collateral and

to exercise such rights and powers as the court appointing such receiver shall

confer upon such receiver .
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31 . Ply-Marts’ financial problems have intensified and accelerated to the

point that there is danger that Plaintiffs property interests in the Ply-Marts

Collateral will be irreparably harmed .

32 . While Ply-Marts has indicated that it has received several expressions

of interest from potential buyers of all or part of the assets and businesses of Ply-

Marts as a going concern, unless a receiver is appointed, there is danger that such

assets may continue to deteriorate to the point that buyers lose interest, thereby

resulting in an irreversible loss of value that may otherwise have been available to

Plaintiff, Lenders and other stakeholders .

Count On e - Breach of Contract

33 . The averments contained in paragraphs 1 through 32 hereof are

incorporated herein, the same as if fully set forth verbatim in this paragraph .

34. Events of Default have occurred and are continuing under the Loan

Agreement .

35 . The maturity of all Obligations has been accelerated, and all

Obligations are immediately due and payable by Ply-Marts to Plaintiff, for the

benefit of Lenders .

36. As of the close of business on June 19, 2008, Ply-Marts was indebted,

jointly and severally with Four Corners, to Plaintiff and Lenders under the Loan

Agreement and the Restated Ply-Marts Guaranty in the approximate principal
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amount of $25,502,095, plus (i) accrued but unpaid prejudgment interest on the

principal amount of the Obligations at the Default Rate (as defined in the Loan

Agreement), (ii) all unpaid LC Obligations (as defined in and calculated pursuant

to the Loan Agreement), (iii) Plaintiffs attorneys’ fees and legal expenses, and (iv)

all other fees, expenses and other charges at any time owing to Plaintiff and

Lenders under any of the Loan Documents .

37. Plaintiff is entitled to judgment as a matter of law against Ply-Marts

for the aforesaid indebtedness owing to Plaintiff and Lenders under the Loan

Documents and the Restated Ply-Marts Guaranty .

Count Two -Appointment of Receiver

38 . The averments contained in paragraphs 1 through 3 7 hereof are

incorporated herein, the same as if fully set forth verbatim in this paragraph .

39 . Ply-Marts has consented in writing to the appointment of a receiver

for Ply-Marts, its businesses and the Ply-Marts Collateral . As a matter of

enforcement of the Loan Agreement alone, Plaintiff is entitled to the appointment

of a receiver.

40. Ply-Marts has been unable to formulate or execute a plan to become

profitable and to repay the Obligations.

41 . Ply-Marts’ financial condition has deteriorated to the point that it is in

danger of having to shut down and stop operating as a going concern .
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42 . Plaintiff is informed, believes and therefore alleges that Ply-Marts is

insolvent and unable to pay its debts as they mature .

43 . By reason of the foregoing, Plaintiff and Lenders are suffering and

will continue to suffer immediate and irreparable injury, loss and damage before

the consummation of a foreclosure sale or sales of the Ply-Marts Collateral may be

effectuated unless a receiver is appointed in this case .

44. The dire financial condition of Ply-Marts and its inability to preserve

and protect the Ply-Marts Collateral have jeopardized the Plaintiffs and Lenders’

secured position . The appointment of a receiver is necessary to preserve, protect,

and maintain the value of Plaintiffs and Lenders’ secured interests in the Ply-Marts

Collateral .

45 . The Ply-Marts Collateral and the proceeds thereof constitute a fund in

litigation, and the rights of Plaintiff and Lenders cannot be fully protected without

the appointment of a receiver as requested herein . There is an imminent and

foreseeable danger of harm to the Ply-Marts Collateral, thereby authorizing the

intervention of equity to appoint a receiver to take possession and control of same .

Moreover, the Ply-Marts Collateral securing Plaintiffs and Lenders’ claims

constitutes an asset charged with the payment of debts where there is manifest

danger of loss, destruction or diminution in value thereof .
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46 . Plaintiff, for the benefit itself, Lenders and the other Secured Parties,

is entitled to the immediate appointment of a receiver having the powers,

privileges, immunities and duties substantially as set forth in the draft proposed

form of order annexed hereto as Exhibit G (the "Proposed Order") .

Count Three - Injunctive Relief

47. The averments contained in paragraphs 1 through 46 hereof are

incorporated herein, the same as if fully set forth verbatim in this paragraph .

48. Plaintiff has no adequate remedy at law and is in danger of suffering

irreparable harm and injury as a result of imminent damage to or loss of the Ply-

Marts Collateral .

49 . Plaintiff is likely to succeed on the merits in this action .

50 . In connection with the appointment of a receiver as prayed for herein,

it is necessary and appropriate for the Court to enter an order imposing an

injunction in aid of the receiver fulfilling his duties and obligations as set forth in

the Proposed Order. Such relief is necessary to the implementation of the

Proposed Order and the protection and preservation of the Ply-Marts Collateral .

WHEREFORE, Plaintiff prays that process issue and that Plaintiff have

judgment as follows :

(a) Pursuant to Count One, that judgment for monetary damages be

entered against Ply-Marts and in favor of Plaintiff, for the benefit of itself and
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Lenders, in the principal amount of $25,502,095, plus (i) accrued but unpaid

prejudgment interest on the principal amount of the Obligations at the Default Rate

(as defined in the Loan Agreement), (ii) all unpaid LC Obligations (as defined in

and calculated pursuant to the Loan Agreement), (iii) Plaintiffs attorneys’ fees and

legal expenses, and (iv) all other fees, expenses and other charges at any time

owing to Plaintiff and Lenders under any of the Loan Documents ;

(b) Pursuant to Count Two, that the Court enter an order appointing a

receiver for Ply-Marts and the Ply-Marts Collateral, and all of the assets, income,

revenue, expenditures, disbursements, books and records, goods and equipment

relating thereto, with all of the powers and authorities as set forth in the Proposed

Order;

(c) Pursuant to Count Three, that the Court provide injunctive relief as

provided for under the Proposed Order; and

(d) That the Court grant to Plaintiff such other and further relief as is just

and equitable in the premises .
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Respectfully submitted, this 20th day of June, 2008 .

PARKER, HUDSON, RAINER & DOBB S LLP
Attorne^for Plaintiff Bank of,~4merica, N .A .

By :
C . Edward Dobbs
Georgia Bar No. 223450
James S. Rankin, Jr.
Georgia Bar No. 59462Q

1500 Marquis Two Tower
285 Peachtree Center Avenue, NE
Atlanta, Georgia 30303
(404) 523-5300
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CERTIFICATE OF COMPLIANCE

Pursuant to LR 7 .1(D), the undersigned counsel hereby certifies that the
foregoing pleading has been prepared in Times New Roman 14 point, one of the
fonts and points approved by LR 5 .1 (B) .

Respectfully submitted, this 20th day of June, 2008 .

PARKER, HUDSON, RAINER & DOBBS LLP
Attorneys for Plaintiff Bank ofAmerica, N .A.

~ ,By:
C. Edward Dobbs i4
Georgia Bar No. 223450
James S . Rankin, Jr .
Georgia Bar No . 594620

1500 Marquis Two Tower
285 Peachtree Center Avenue NE
Atlanta, Georgia 30303
(404) 523-5300



fact as pled in the within and foregoing Complaint are true and correct to the best of

my knowledge .

-Z

[NOTARY SEAL] ADELAIDE MpNiQiJE ETSON-BRIGHT
My commission expires : 7- 0 ~2V+ v NOTARY PUBLIC

Fulton County
State of Georgia

My Comm. Expires July 10, 20 1 0

VERIFICATION

I, STEPHEN Y. McGEHEE, an authorized officer of Bank of America, N.A.,

the Plaintiff named in the within and foregoing Complaint, do hereby swear and

affirm that I am more than 21 years of age ; that I have personal knowledge of the

matters of fact stated in the within and foregoing Complaint; and that such matters of

Name : Stephen Y ,
Title : Senior Vice

Sworn to and subscribed before me, this
l q day of June, 2008 .

Notary Public
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